U.S. Department of Labor Office of Administrative Law Judges
Federal Building, Suite 4300
501 W. Ocean Boulevard
Long Beach, California 90802
(310) 980-3594
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FAX: (310) 980-3597

DATE: January 6, 1997
CASE NO: 96-ERA-29
In the Matter of:

MICHAEL E. MURRAY,
Complainant,

V.
ARIZONA PUBLIC SERVICE CO.,,
Respondent.

RECOMVENDED DECI SI ON AND CRDER APPROVI NG
SETTLEMENT AND DI SM SSI NG COVPLAI NT W TH PREJUDI CE

This matter arises under the employee protection provision of
the Energy Reorganization Act of 1974 (the "Act" or "ERA"), 42
U.S.C. § 5851, and the regulations pronul gated thereunder at 29
CFR Part 24 (1994). Conpl ai nant, Mchael E. Mirray, has
appeal ed the determi nation of Susan P. Nern, Associate District
Director, dated June 12, 1996, dism ssing Conpl ai nant's conpl ai nt
agai nst Arizona Public Service Conpany, Respondent.

Procedural History

This matter was assigned to the undersi gned adm ni strative | aw
judge on July 8, 1996, for the purpose of conducting a fornal
heari ng and i ssui ng a reconmended deci si on and order pursuant to 29
CFR 88 24.5, 24.6 (1994). Pursuant to due notice, this matter
was set for hearing on Tuesday, OCctober 29, 1996, at Phoeni X,
Ari zona.

On Septenber 9, 1996, Respondent filed its "Mtion to
Dismss," along with a Menorandum of Points and Authorities and
exhibits in support thereof. Conpl ainant's response to this
notion, as well as his own "Application for Default” were filed on
Septenber 19, 1996. Both Respondent's Mdtion to Dismss and
Conplainant's Application for Default were denied in an order
i ssued by the undersigned on Septenber 23, 1996.

On October 9, 1996, this office recei ved Respondent’'s "Mti on
for Summary Decision."” Conplainant's response was subsequently
filed on Cctober 21, 1996. In an order dated Cctober 10, 1996, the
under si gned acknow edged recei pt of Respondent's notion. Based



upon the proximity of the hearing date, the undersigned informed

the parties that argument on this motion would be received at the
beginning of the hearing and that a ruling thereon would be
renderedimmediately thereafter. The orderfurtherrescheduledthe

formal hearing for Monday, October 28, 1996, and also advised the

parties as to the Office of Administrative Law Judges’ settlement

j udge procedure contained at 29 CF.R 8§ 18.9(e) (1994).

On Cctober 21, 1996, the parties filed a "Joint Mtion to
Conti nue Hearing" via facsimle. Attached thereto was the parties’
"Joint Stipulation Regarding Appointnment of a Settlenent Judge,"
sent to Chief Adm nistrative Law Judge John M Vittone. Based upon
this request, the undersigned i ssued an order on Cctober 23, 1996,
striking the hearing date of October 28, 1996, and reschedul i ng
this matter for hearing on February 24, 1997.

In an order dated Cctober 24, 1996, Chief Adm nistrative Law
Judge John M Vittone appointed Adm nistrative Law Judge M chael
Lesniak as the settlenment judge, pursuant to 29 CF. R 8§ 18.9(e).

On Novenber 22, 1996, this office received notice from Judge
Lesniak's office, via telephone, that the parties were able to
reach a settlenent in this matter. This was confirnmed by a
subsequent tel ephone call fromRespondent's counsel on Decenber 17,
1996. The parties’' "Joint Mtion for Recommended Decision and
Final Order Approving Settlenment and Dismissing Conplaint with
Prejudice,” with an attached "Settl ement Agreenent,"” was filed on
Decenber 18, 1996.

The Settl ement Agreenent

The parties Settlenment Agreenent, which is attached to the
joint notion, appears to have been executed by Conplainant and
Respondent's Senior Vice President. The undersigned has revi ewed
the entire agreenent, including Appendi ces "A" and "B" thereto, and
finds that it is fair, adequate and reasonable for all parties. As
such, the undersigned recommends that the agreenment be approved
wi t hout nodification. The wundersigned further recomrends that
based upon the agreenment, the above-styled matter should be
di sm ssed with prejudice.

An integral part of the settlenment is the parties' agreenent
that the terns thereof shall remain confidential, the parties
agreeing that neither will disclose the same except in limted
ci rcunst ances. Furthernore, the cover letter from Respondent's
counsel dated Decenber 17, 1996, indicates that the agreenent and
its ternms constitute "confidential comercial and financial
i nformation." Respondent, wth the agreenment of Conplainant,
therefore asserts its rights to notification prior to any
di scl osure based upon a request filed under the Freedom of
Information Act (the "FO A"), as anmended, 5 U S.C. 8§ 552. See 29
CF.R 8 70.26 (1994).



The parties’ joint motion includes the affidavit of Ms. Nancy
C. Loftin, Respondent’s Vice President, Chief Legal Counsel and
Secretary. Ms. Loftin's sworn statement indicates that the
settlement agreement and its terms include nonpublic commercially
sensitive information and financial information, the disclosure of
which "would cause substantial competitive harm to [Respondent].”
Accepting this sworn statement, the undersigned finds that the
parties’ Settlement Agreement, and the terms thereof, constitute
confidential commercial and financial information and that
Respondent is legally entitled to predisclosure notification, as
provi ded under 29 C.F.R 8§ 70.26 (1994).

RECOMVENDED ORDER

Based upon the foregoing, and pursuant to 29 CF.R § 24.6
(1994), the undersi gned HEREBY RECOMVENDS t hat the Adm nistrative
Revi ew Board, acting under the delegation of authority from the
Secretary of the United States Departnent of Labor, issue a final
order approving the parties' Settlenment Agreenent and di sm ssing
the above-styled matter with prejudice.

Entered this _ day of January, 1997, at Long Beach,
California.

SAMJEL J. SM TH
Adm ni strative Law Judge



